UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF MISSISSI PPI

IN RE: JUDITH CAROL McGINTY,

DEBTOR CASE NO. 97-25269
JOSEPH DeWANE and CELESTE LaCHAPELLE PLAINTIFFS
VERSUS ADV. PROC. NO. 97-2296
JUDITH CAROL McGINTY DEFENDANT

OPINION

On congderation before the court is acomplaint filed by the plaintiffs, Joseph DeWane and
Celeste LaChapelle, againg the defendant/debtor, Judith Carol McGinty; answer and affirmative
defenses having been filed by said defendant; al issues having been appropriately joined; and, after a
tria on the merits, the court hereby finds as follows, to-wit:
l.
The court has jurisdiction of the parties to and the subject matter of this proceeding pursuant to
28 U.S.C. 81334 and 28 U.S.C. 8157. Thisisa core proceeding as defined in 28 U.S.C.
8157(b)(2)(A), (1), (J), and (O).
.
In the pretria order, the plaintiffs described their causes of action asfollows:
A. McGinty and Hearn have engaged in activity prohibited by 18 U.S.C. §1962(c). While
employed by or associated with the enterprise of Dean’ s Farms Antiques, they

conducted or participated in the conduct of the enterprise’ s affairs through a pattern of
racketeering activity within the meaning of 18 U.S.C. 81961(c).



B. McGinty, Hearn, Dean Farms Antiques, and Dean Farms knowingly submitted invoices
to LaChapelle and DeWane which were fase and mideading, and made intentionaly
mideading and materia misrepresentations of fact to LaChapelle and DeWane with the
intent to deprive LaChapelle and DeWane of large sums of money. LaChapelle and
DeWane relied to their detriment upon the representations.

C. The transactions between McGinty, d/lb/a Dean Farms Antiques, Dean Farms, Hearn,
and the Plaintiffs condtituted an investment contract which isa* security” within the
meanings of Section 2 and 5 of the Securities Act of 1933, 15 U.S.C. 8§77 and 15
U.S.C. 877erespectively. McGinty and Hearn, as control persons for Dean Farms
Antiques, acted with the intent to decaive, manipulate and defraud Plaintiffs by making
untrue statements of materia fact regarding the investment contracts and the value of
the goods and by omitting materid facts which were necessary to make the statements
meade, in light of the circumstances in which they were made, not mideading.

D. Hearn and McGinty, with intent to hinder, delay, or defraud their creditors, have
trandferred, removed, destroyed, muitilated, or concedled property of their respective
edtates within one year before the date of the filing of the petition. Hearn and McGinty
have concedled, destroyed, mutilated, falsified, or failed to keep or preserve any
recorded information, including books, documents, records and papers from which
ther financid condition or business transactions might be ascertained, without
judtification.

The plaintiffs further st forth asummary of the ultimate facts supporting their dams asfollows:

The Plaintiffs shal prove that the Defendants perpetrated a fraud upon them in a
securities investment scheme whereby the Defendants took huge sums of money from the
Faintiffs as an “investment” with a promise that the “principa” would be returned to the
Haintiffsin ashort period of time dong with “interes” on the “principd” investment. This
scheme aso breached the RICO laws of the United States, as well as, the fiduciary duty of the
Defendants to the Plaintiffs. These investments were represented to be without risk to the
Paintiffs. Defendants aso fraudulently represented that certain goods which were sold to the
Paintiffs were of a given vaue and qudity when, in fact, the goods were not of the sated vaue
or quaity. Defendants have failed to keep accurate records as a part of the scheme in order to
frugtrate inquiries by the “investors.” The scheme has caused substantial damages to the
Haintiffs

In her defense, McGinty set forth her summary of the ultimate facts as follows:

The Defendant, Judith McGinty, admits that in 1989 she and Plaintiff, LaChapelle,
invested together in the purchase and resde of art and antiques and shared the profits on a pro-



ratabass. That in the early 1990's LaChapelle introduced McGinty to DeWane. DeWane
asked McGinty to decorate his office and hishome. Many of the purchases made for the office
and home were sold to DeWane at a price that included a commission for both McGinty and
LaChapelle. Because the investments made by McGinty and LaChapelle were profitable,
DeWane asked McGinty to include him on smilar invesments, which shedid. Therewere
bascadly two investments involving DeWane, dthough various amounts of money were given to
McGinty in each investment as opposed to asingle amount. The first investment was
successfully completed, but the resale purchaser in the second investment became involved in a
lengthy divorce and could not purchase the art work that McGinty had acquired with
DeWane smoney. McGinty offered to return the art work to him at DeWane' s request.

McGinty admits that she owes DeWane $120,000.00, plus reasonable interest, but
clamsacredit for the vaue of the art work returned to him. McGinty denies that she owes

anything to LaChapdlle.

Theredfter, the parties stipulated to the following facts:

A. McGinty has pled guilty to afelony bad check charge in connection with antique
business dedings with Curtis Spangler.

B. Joseph DeWane is a physcian practicing medicine in Memphis, Tennessee.
C. Celeste LaChapelle is aregistered nurse working in Memphis, Tennessee.

D. Judith McGinty is an expert in the buying and selling of antiques, art, and other
collectible objects.

E There was never any forma contractua agreement between McGinty and LaChapelle
regarding their business ventures. The same istrue for DeWane.

F. The checks attached to the Complaint that were written by McGinty to either
LaChapelle or DeWane were dishonored by McGinty’s bank for the reasons stated
thereon.

G The red property known as Dean Farms, located in DeSoto County, Missssippi, was
purchased by McGinty and her mother Alice Hearn in December, 1986, with title
having been taken in both of their names. On May 14, 1996, McGinty transferred her
interest in Dean Farmsto Alice Hearn. In August and October, 1997, Hearn and
McGinty filed Chapter 11 bankruptcy cases, and in October, 1998, Dean Farms was
sold by auction for ahigh bid that netted a total of $500,000.00.



H. Judith McGinty and Alice Hearn obtained 40 acres of land and improvements by deed
from Mary A. Puckett Sewell and Joseph Sewell by Warranty Deed recorded in Deed
Book 192, Page 456.

Alice Hearn obtained Judith McGinty’ s interest in the real property by deed recorded in
Deed Book 300, Page 638.

J. Alice M. Hearn is the mother of Judith McGinty.
.
The above captioned adversary proceeding was consolidated for trid with a proceeding styled

Joseph DeWane and Celeste LaChapdle, Plaintiffs, versus Alice M. Hearn, Defendant, Adv. Proc.

No. 97-2295. At the conclusion of the plaintiffs proof, the court sustained a motion by the defendarnt,
Hearn, to dismissthe complaint againgt her. A find order was entered on October 6, 1999, which was
not appeded and now has become final.

V.

Asapart of this proceeding, as noted earlier, the plaintiffs sought to set asde as afraudulent
conveyance atransfer of rea property, known as Dean Farms, from McGinty to Hearn pursuant to
§15-3-3, Miss. Code Ann. However, in a separate adversary proceeding filed by James M. Patton
and Judy W. Patton againgt both McGinty and Hearn, the court set aside the transfer of McGinty's
interest in the said redl property. The property was thereafter vested equaly in the estates of McGinty
and Hearn. Pursuant to separate court orders, the property was sold at auction and the proceeds were
digtributed to Hearn, who claimed a homestead exemption in the property, and then to judgment
creditors according to the priority of their respective liens. Insofar as the current adversary proceeding

is concerned, thisissueis now moot.



V.

In an effort to show a pattern of deceptive conduct on the part of McGinty, the plaintiffs

introduced evidence of the following:

A.

That McGinty pled guilty to afelony bad check charge in connection with antique
business dedings with Curtis Spangler.

That James M. Patton and Judy W. Petton obtained a default judgment againgt
McGinty on November 20, 1996, based on a complaint for fraud and deceit in the
Chancery Court of Shelby County, Tennessee. This judgment, in the sum of
$285,650.00, was subsequently enrolled in DeSoto County, Mississippi.

That William P. Chandler obtained ajudgment againgt McGinty, aswell as, Hearn, on
February 21, 1997, in the Chancery Court of Shelby County, Tennessee, in the sum of
$120,000.00, plus costs and attorney’ sfees. This judgment was based on the issuance
of an insufficient funds check.

As noted earlier, the court dismissed the complaint filed against Hearn. There was dso no

proof offered to establish that Dean Farms and/or Dean Farms Antiques were anything more than trade

names utilized by McGinty. These factors substantidly dilute the plaintiffs clamsfiled pursuant to 18

U.S.C. 81962(c), the federd Racketeer Influenced and Corrupt Organizations Act (RICO). A brief

discusson of the legd ramifications of these clamswill be sat forth hereinbelow.

VI.

Joseph DeWane is alicensed physician who practices medicine in Memphis, Tennessee. His

clams againgt McGinty can be categorized asfollows:

A.

B.

Participation in an “investment scheme’ orchestrated by McGinty.
The acquisition of Leroy Neiman art works from McGinty a exaggerated prices.

The acquisition of watercolors produced by Charles Gilbert Heathcote from McGinty
at exaggerated prices.



From his court appearance, Dr. DeWane conveyed the impression that he is a decent, honest
individud. Hewould not, however, be considered an unintdligent, naive investor in the business world.

Celeste LaChapdlleis aregistered nurse, who, at the time of thistrial, was employed at the
Clinic of Plastic and Recongtructive Surgery in Memphis, Tennessee. LaChapelle was a close persond
friend of McGinty’s and had been involved with her for numerous years with investmentsin antiques, art
works, and furniture. Indeed, on many transactions, McGinty paid commissions to LaChapelle,
specificaly when she sold furniture and the art produced by Leroy Neiman to DeWane. As such,
LaChapelle could certainly not be consdered an uninformed participant in her dedlings with McGinty.
Her dams againgt McGinty can be categorized as follows.

A. Participation in an “investment scheme’ orchestrated by McGinty.

B. The wrongful converson of an orienta rug which was owned by LaChapdlle, but
entrusted to McGinty for a prospective consgnment sde.

VII.

DeWane Investments

DeWane invested $690,000.00 with McGinty exclusively for the purchase and resale of works
of at. He wasrepaid by McGinty the sum of $710,000.00. Thisinvestment program commenced on
November 11, 1994, and terminated on July 14, 1995. According to the plaintiffs expert witness,

Stephen Lieb, a certified public accountant, the damages clamed by DeWane are et forth as follows:

(Plaintiffs Exhibit 174)



Principa invested $690,000.00

Computed interest 687.500.00
Totd due $1,377,500.00
Less payments received 710,000.00
Totd outstanding $667,500.00

Of the totd outstanding, $297,000.00 allegedly represents unpaid principa, while $370,500.00

alegedly represents unpaid interest.

LaChapdle Investments

LaChapelle invested $972,536.00 with McGinty. She was repaid the sum of $961,300.00.
This investment program commenced on October 20, 1989, and terminated on August 24, 1996.
According to Stephen Lieb, the damages claimed by LaChapelle are st forth as follows:

(Pantiffs Exhibit 175)

Principd invested $972,536.00
Computed interest 1,129,924.00
Totd due $2,102,460.00
Less payments received 961,300.00
Totd outstanding $1,141,160.00

According to the exhibit, in addition to the payments received totaling $961,300.00,
LaChapelle dso received $27,778.00 in other payments from McGinty which were related to
commissons earned on furniture sdles. The total outstanding is comprised of unpad principa in the
aleged sum of $638,500.00, and unpaid interest in the aleged sum of $502,660.00.

McGinty testified that some of the checks that LaChapelle wrote to her were for persona

purchases rather than investments. She indicated that these checks should not have been included by



Lieb in his $972,536.00 total. Exhibit 175 corroborates that LaChapelle had alengthy history of
business dedlings with McGinty.

LaChapdle indicated that she borrowed sgnificant sums of money to make these investments
from Henry Wetter, and till owes him approximately $371,000.00. The evidence aso reflected that
LaChapdlle, during this period of time, expended sgnificant sums of money for what gppeared to be
persond reasons. These expenditures are shown through her repayment of her credit card obligations.

Comments Concerning the Investment Allegations

Lieb's accounting and report presumes a guaranteed 20% to 30% return on each dollar
invested by DeWane and LaChapdlle. Lieb added the anticipated profit to the principa investment asiif
it were interest and compounded it quarterly. (See Plaintiff’s Exhibits Nos. 174, 175, 175(a), and
175(b).) Thiscdculaionisexorbitant if not usurious. Thereis absolutely no legd authority to support
Liely' s computations, certainly not the quarterly compounding of the anticipated profits at rates of 20%
to 30% per annum. Thereis no redigtic way in which McGinty could repay these investments under
the scenario concocted by Lieb.

There were numerous invoices and writings indicating that McGinty contemplated a return to
the plaintiffs on their investments. However, many of these documents were incomprehensible, and the
precise intent of many of them was uninteligible. In this context, the court notes thet the parties
dipulated that there was no formal contractual agreement between them.

Regardless, dl of the representations, written and verba, made by McGinty were purdly

promissory in nature. As such, they do not condtitute actionable fraud without proof of a present



undisclosed intent not to perform when the representations were made. Thisis an onerous burden of
proof that the plaintiffs must carry. They have not done so in this proceeding.

In1n re Posey, 57 B.R. 858 (Bankr. N.D. Miss. 1985), this court examined Missssippi
authority which holds that the mere falure to perform a promise does not condtitute actua fraud:

“...Itisthe generd rule that fraud cannot be predicated upon statements which are promissory
in their nature when made and which relate to future actions or conduct, upon the mere failure
to perform a promise - nonperformance of a contractua obligation - or upon failure to fulfill an
agreement to do something at afuture date...... ‘mere promise to perform an act in the futureis
not, in alega sense, a representation, and that a mere failure to perform it does not change its
character’....”

Credit Industria Co. v. Adams County Lumber and Supply Co., 215 Miss. 282, 60 So.2d 790, 794
(1952) guoted in, In re Posey, 57 B.R. 858, 862 (Bankr. N.D. Miss. 1985)..

Thelaw in Tennesseeisidenticd. In the case of McElroy v. Boise Cascade Corp., 632 S.W.

2d 127 (Tenn. Ct. of Appls., 1982), the court concluded as follows:

The misrepresentation must condst of a statement of a materid past or present fact. Haynes
v. Cumberland Builders, Inc., supraat 232. See also Cumberland Portland Cement Co. v.
Recongtruction Finance Corp., 140 F.Supp. 739, 751 (E.D. Tenn. 1953), aff'd 232 F.2d 930
(6th Cir. 1956). Thus, Satements of opinion or intention are not actionable. See Fowler v.
Happy Goodman Family, 575 SW.2d 496 (Tenn. 1978); Hamilton v. Gabraith, 15 Tenn.
App. 158, 166 (1932); Cumberland Portland Cement Co. v. Recongtruction Finance Corp.,
supraat 751. Likewise, puffing or other sdlestak is generaly not actionable. Sunderhausyv.
Perd & Lowendein, 215 Tenn. 619, 388 SW.2d 140 (1965). Similarly, conjecture or
representations concerning future events are not actionable even though they may later proveto
befase. Young v. Cooper, 30 Tenn. App. 55, 203 SW.2d 376 (1947). See Brungard v.
Caprice Records, Inc., 608 S.W.2d 585, 590 (Tenn. App. 1980); Cf. Springer v. Bank of
Douglas, 82 Ariz. 329, 313 P.2d 399 (1957).

McElroy v. Baoise Cascade Corp. , 632 S.W.2d at 130.

There has been no proof introduced to the effect that McGinty had a present undisclosed intent

not to repay both DeWane and LaChapelle when she promised to do so. Indeed, the history and



meagnitude of the payments that she did make are indicative of an intent to repay. Of sgnificant
importance is the fact that the plaintiffs recaived areturn of dl of the money that they actudly invested
with McGinty. They smply did not receive the 20% to 30% anticipated profit.

In this context, the court notes that Lieb testified that DeWane received $40,000.00 more than
he invested ($710,000.00 repaid less $670,000.00 invested) in an eight month period of time.

The court has observed in the pretria order that McGinty stipulated that she still owed
DeWane $120,000.00. This, of course, does not comport with the evidence offered at trid. This
discrepancy was mentioned to the attorneys representing the parties during a pogt-trid status
conference. McGinty’s attorney indicated that he was aware that the stipulation was not supported by
the proof, but that he had been advised by McGinty early in the case that she felt that she ill owed
DeWane $120,000.00.

Regardless, the court is of the opinion that McGinty’ s representations concerning the return on
DeWane's investments were promissory in nature and, as such, cannot sustain a cause of action based
on fraud. Even if McGinty owes DeWane $120,000.00, the debt would till be dischargeable in her
bankruptcy case.

The plaintiffs have aso dleged that the investment opportunities orchestrated by McGinty
condituted a“Ponzi Scheme.” However, there has been no “linking” evidence introduced that
conclusvely established that McGinty was using other investors monies to repay DeéWane and
LaChapelle, or that she was using their monies to repay third parties. While other individuas were

certanly involved with McGinty, for example, James Patton and William Chandler, there was no

10



showing that their monies were “pooled” or “kited” in connection with the monies advanced by
DeWane and LaChapedlle.

Acquidtion of Leroy Neiman Art Works by DeWane

The parties stipulated that McGinty was an expert in the buying and selling of antiques, art, and
other collectible objects. McGinty represented to DeWane that the Neiman works were being
acquired from a private collection, while, in fact, she was actudly purchasng them from Peter Lane
Fine Arts Corp., in Ft. Lauderdde, Forida Invoicesintroduced by McGinty reflect the prices that she
paid for these works. (Defendant’s Exhibit No. 20.) Another exhibit (Defendant’ s Exhibit No. 21),
prepared on Knoedler Publishing, Inc., Sationery, reflects the suggested retail prices for the Neimans
asof April 15, 1990. The numbers on this exhibit are dramaticaly higher than the prices reflected on
the invoices which represent the sdesto McGinty. Unfortunately, there was no evidence introduced to
reflect the exact price paid by DeWane to McGinty. Therefore, the court is unable to determine
whether he paid an outrageoudy inflated price for the Neimans.  Even though McGinty's
representations to DeWane about the source of this collection were not true, the court is Smply unable
to caculate DeWane' s damages, if any. The court would note, however, that there are severa checks
payable to LaChapdle from McGinty indicating that LaChapelle received gzeable commissons from
McGinty as aresult of the Neiman transactions with DeWane.

Acquisition of Heathcote Watercolors by DeWane

It is undisputed that DeWane purchased from McGinty nineteen Hegthcote watercolors at
prices ranging from $5,000.00 to $7,000.00 each. McGinty had acquired these paintings from Cora

Dobson at prices ranging from $1,800.00 to $2,000.00 each. (Plaintiffs Exhibits Nos. 148 and 150)

11



Carol Thompson, an expert witness as to art history and art gppraisd, vaued the paintings at
$250.00 each or an aggregate value for the collection of $4,000.00. While Thompson initidly
gppeared to be acredible, impressive witness, following cross-examination, this court has determined
that the weight to be given to her testimony should be significantly reduced. McGinty’s counsel

introduced a fifty-five page booklet entitled The Watercolors of Charles Gilbert Heathcote, a Catalog

Essay by Cora S. Dobson. (Defendant’s Exhibit No. 19) This booklet was prepared in connection
with an exhibition of the watercolors a The Dixon Galery and Gardensin Memphis, Tennessee. This
exhibit indicates that not only were these watercolors exhibited at The Dixon Gallery and Gardens, but
that a tremendous amount of effort and research was undertaken relaive to the exhibition. Having seen
this evidence, the court is of the opinion that Thompson's evauation of the Heathcotes was
unredigticaly low.

The best evidence of the Heathcotes vaue, in the opinion of the court, isthe price paid by
McGinty to Dobson as noted hereinabove.  Although DeéWane paid asgnificantly higher price for each
painting, thisis not indicative of actionable fraud, particularly in the absence of fraudulent
representations.  Although McGinty's conduct is certainly distasteful, exploiting her friendship with
DeWane to charge him highly inflated prices, she did not defraud DeWane who could have easily made
an independent evauation of these purchases.

The Conversion of LaChapdle s Orientd Rug

Without contradiction, LaChapelle paid $5,000.00 to McGinty for the acquisition of an oriental
rug. Theredfter, the rug was entrusted to McGinty who placed the rug with Curtis Spangler for

purposes of aconsgnment sale. This sde gpparently never materidized and McGinty regained

12



possession of therug. (Plaintiffs Exhibit No. 184) She never returned the rug to LaChapelle, nor did

she account for its proceeds. The court is, therefore, of the opinion that McGinty wrongfully converted

LaChapell€ s property which had been entrusted to her. As such, the debt in the sum of $5,000.00

should be excepted from discharge in McGinty’ s bankruptcy case.

VIII.

In the pre-trid order, the plaintiffsindicated that a part of their cause of action against McGinty

was being brought under 18 U.S.C. §1962(c), the federal Racketeer Influenced and Corrupt

Organization Act (RICO). This section provides asfollows:

18 U.S.C. 81962(c) provides asfollows:

It shdl be unlawful for any person employed by or associated with any enterprise engaged in,

or the activities of which affect, interstate or foreign commerce, to conduct or participeate,
directly or indirectly, in the conduct of such enterprises affairs through a pattern of racketeering
activity or collection of unlawful debt.

The condtituent dements of this section are broken out as follows:

D
2
3
(4)

Q)

aperson,
employed by or associated with an enterprise,

the activities of which affect interstate or foreign commerce,

the person conducts or participates, directly or indirectly, in the conduct of the
enterprise’ s affairs

through a pattern of racketeering activity or collection of unlawful debt.

“Person” and “enterprise’ are defined in 18 U.S.C. 81961 at (3) and (4) respectively:

“‘person’ includes any individud or entity capable of holding alegd or beneficid interest in property”;

“‘enterprisg’ includes any individual, partnership, corporation, association, or other legd entity, and any

union or group of individuals associated in fact dthough not alega entity.”

13



Inamgority of circuits“person” and “enterprisg’ must be distinct in order to ateaclam

under 81962(c). See, U.S. v. Computer Sciences Corp., 689 F.2d 1181 (4th Cir. 1982), cert.

denied, 459 U.S. 1105 (1983); Haroco, Inc. v. American Nationd Bank & Trusgt Co. of Chicago, 747

F.2d 384 (7th Cir. 1984), af'd, 473 U.S. 606 (1985); Raev. Union Bank, 725 f.2d 478 (9th Cir.

1984); Bennett v. Berg, 685 F.2d 1053 (8th Cir. 1982), aff'd in part and rev'd in part, 710 F.2d 1361

(8th Cir. 1983), cert. denied, 464 U.S. 1008 (1983); Hirsch v. Enright Refining Co., 751 F.2d 628

(3rd Cir. 1984); Bennett v. United States Trust Co. of New York, 770 F.2d 308 (2nd Cir. 1985); cert

denied, 474 U.S. 1058 (1986). Only the Eleventh Circuit has adopted a contrary rule. See, United

Statesv. Hartley, 678 F.2d 961 (11th Cir. 1982), cert. denied, 459 U.S. 1170 (1983).

In Petro-Tech, Inc. v. Western Co. of North America, 824 F.2d 1349 (3rd Cir. 1987), the

Court discussed severd of the cases cited in the paragraph immediately preceding, particularly Hirsch

v. Enright Refining Co., supra. The following comment isinformative:

We explained in Enright that 81962(c) was drafted in such away that Congress must have
intended the “ person and the enterprise’ to be digtinct entities under that provison. Under the
language of that provison, we held,
The person must be employed by or associated with an “enterprise” The Enright
Refining Company, Inc., dearly is not employed by the Enright Refining Company, Inc.;
nor isit logica to say that the Enright Refining Company, Inc., is associated with the
Enright Refining Company, Inc. Thus the language contemplates that the “person” must
be associated with a separate “ enterprise’ before there can be RICO liability on the

part of the “person.”

Petro-Tech, Inc., 824 F.2d at 1359 (citing Hirsch v. Enright, 751 F.2d at 633).

In Bishop v. Corbitt Marine Ways, Inc., 802 F.2d 122 (5th Cir. 1986), the Fifth Circuit

adopted the mgority view when it affirmed the trid court’s dismissa of aRICO clam because “the

14



plaintiff alleged that the RICO ‘person’ and the RICO ‘enterprise’ were one and the same...”, 1d. at
122.

In Atkinson v. Anadarko Bank and Trust Co., 808 F.2d 438 (5th Cir.) cert. denied, 107 S.Ct.
3276 (1987), the Fifth Circuit affirmed the issuance of a judgment notwithstanding the verdict which left
intact ajury finding of common law fraud and breach of contract, but ignored the jury finding of a

RICO violation. Atkinsoninvolved alawsuit againgt a bank which charged higher than the contractualy

agreed upon interest rate. The origind complaint dleged a civil RICO violation, aswell as, common
law fraud and breach of contract, dl asaresult of the interest overcharge. However, the complaint
defectively dleged that the culpable person, Anadarko Bank, was also the enterprise. Thetrid court
noted the error and permitted the plaintiff to amend the complaint.

The amended complaint again identified the culpable person as being Anadarko Bank, but
identified the enterprise as being an “associaion in fact” conssting of the bank, its holding company,
and three bank employees.

The Atkinson court cited severd appropriate authorities: “The existence of an enterpriseis an

essentid dement of aRICO dam.” Sedimav. Imrex Co., 473 U.S. 479 (1985); “To establish an

‘associdion in fact’ enterprise...plaintiffs must show evidence of an ongoing organization, formal or

informad, and...evidence that the various associates function as a continuing unit.” United Statesv.

Turkette, 452 U.S. 576 (1981); “The enterprise must be ‘ an entity separate and apart from the pattern

of activity inwhich it engages’” Turkette, 452 U.S. at 583. The court then offered the following:

The record here contains no evidence that the bank; its holding company, and the three
employees were asociated in any manner apart from the activities of the bank. Plaintiffs wholly
faled to establish the exigtence of any entity separate and gpart from the bank. In this case, the

15



aleged racketeering activity forming the predicate of the RICO charge was mail fraud - the
mailing of false satements requesting payment of interest in excess of the agreed amount. The
mailing of loan statements was an activity of the bank. There is no evidence of any other
activity on the part of the aleged enterprise.

Atkinson, 808 F.2d at 2037. See aso; Montesano v. Seafirst Commercia Corp., 818 F.2d 423 (5th
Cir. 1987).

As noted hereinabove, the court dismissed the complaint againgt McGinty’s mother, Alice
Hearn, a the concluson of the plaintiffs proof. Additiondly, Dean Farms and Dean Farms Antiques
were only trade names utilized by McGinty. Assuch, thereis no enterprise separate and gpart from
McGinty. Therefore, the plaintiffs cause of action under 18 U.S.C. 81962(c) is not well taken and
must be dismissed.

Although it was not raised in the pre-trid order, the court is compelled to address 18 U.S.C.
81962(a), which was discussed by the plaintiffsin their post-trid memorandum. It providesin relevant
part asfollows:

It shal be unlawful for any person who has received any income derived, directly or indirectly,

from a pattern of racketeering activity...to use or inves, directly or indirectly, any part of such

income, or the proceeds of such income, in acquigition of any interest in, or the establishment or
operation of, any enterprise which is engaged in, or the activities of which affect, interstate or
foreign commerce.

The condtituent eements of 81962(a) are broken out as follows:

Q) aperson

2 who has received any income derived, directly or indirectly, from a pattern of

racketeering activity

3 who uses, directly or indirectly, any part of such income, or the proceeds of such

income

4 in the acquisition of any interest in, the establishment, or operation of any enterprise

) whichisengaged in, or the activities or which affect intersate or foreign commerce.
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The Saeventh Circuit has hdd in Haroco, Inc. v. American National Bank and Trust Co., supra.,

that unlike 81962(c) causes of action, the liable RICO person and the RICO enterprise do not have to
be separate entities in causes of action brought under 81962(a). The following language isindructive:
Subsection (8) does not contain any of the language in subsection (c) which suggest thet the
ligble person and the enterprise must be separate. Under subsection (@), therefore, the liable
person may be a corporation using the proceeds of a pattern of racketeering activity in its
operations. This approach to subsection (&) thus makes the corporation - enterprise ligble
under RICO when the corporation is actudly the direct or indirect beneficiary of the pattern of
racketeering activity, but not when it is merely the victim, prize, or passve insrument of
racketeering. Thisresult isin accord with the primary purpose of RICO, which after dl, isto
reach those who ultimately profit from racketeering, not those who are victimized by it.
Haroco, 747 F.2d at 402.
As noted earlier, the court has concluded that McGinty was not guilty of fraudulent conduct.
Her representations were promissory in nature and there was no proof that she had a present
undisclosed intent not to perform when she made the representations. Although McGinty was guilty of
writing insufficient funds checks, there is no lega nexus between this activity and the alegations of fraud
related to the investments orchestrated by McGinty. Accordingly, there has been no evidence
introduced to establish that McGinty was involved in a pattern of racketeering activities when she made
representations to DeWane and LaChapelle. Assuch, acause of action againg McGinty under 18
U.S.C. §1962(a) not well taken.
IX.

The United States Supreme Court defined an investment contract under the 1933 and 1934

Securities Acts in Securities and Exchange Commission v. W. J. Howey Co., 328 U.S. 293, 298 - 299

(1946) as “acontract, transaction, or scheme whereby a person invests his money in acommon
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enterprise and is led to expect profits soldy from the efforts of the promoter or athird party.” The

Court restated the definition in United Housing Foundation, Inc. v. Foreman, 421 U.S. 837, 853

(1975), as “an investment in a common venture premised on a reasonable expectation of profitsto be
derived from the entrepreneuria or managerid efforts of others.”

In Long v. Shultz Caitle Co., Inc., 881 F.2d 129 (5th Cir. 1989), the Fifth Circuit provided that

in order to determine whether a contract is an investment contract for purposes of the Securities Acts,
there are three dements which must be established, to-wit: (1) an investment of money, (2) ina
common enterprise, and (3) with profits to come solely from the efforts of others. In its opinion, the
Fifth Circuit noted that there was a disagreement among the circuits as to what proof was necessary to
establish a® common enterprise.” The court indicated that the Third, Sixth, and Seventh Circuits follow
a“horizontal commonality” gpproach, which requiresinvestors to pool their assets together in order to
meet the common enterprise requirement. If the investors do not share the profits and losses on a pro-
rata bass, thereis no common enterprise. The court then pointed out that the Fifth, Ninth, and
Eleventh Circuits follow a“verticd commondlity” gpproach in which the critica factor is not the
amilarities between the investors, but the uniformity of the impact of the promoter’s decisons.

Perhaps, in the Fifth Circuit, the investments orchestrated by McGinty for DeWane and
LaChapdlle could be labeled as “investment contracts.” However, these transactions occurred
predominantly in the State of Tennessee and, as such, would be determinable under Sixth Circuit
authority. The plaintiffs would, therefore, have to establish that they shared profits and losses on apro-

ratabasis. Of course, thiswas not done.
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Regardless, the court has dready concluded that McGinty’ s conduct did not rise to the level of
actionable fraud as to the investment representation made to DeWane and LaChapelle. Therefore, that
part of the plaintiff’s complaint asserting that McGinty violated 882 and 5 of the Securities Act of 1933,
15U.S.C. 8§77 and 15 U.S.C. §77(e), is not well taken and must be dismissed.

X.

This court does not condone the activities of McGinty. While she exploited her friendship,
particularly with DeWane, she was not guilty of fraud in alegd sense because dl of her representations
cdled for future performance. Had the plaintiffs not received areturn of al the monies actudly given to
McGinty, the court would be more troubled with this result. Notwithstanding, as with any investment,
there is no absolute guarantee that it will result in aprofit to the investor. Certainly, no reasonable
person could anticipate arate of return such as that calculated by Stephen Lieb at 20% to 30% per
annum compounded quarterly. The plaintiffs could have, and should have, better protected themsalves.
The court does not want to be overly criticd, but the plaintiffs lost their anticipated profits, fortunately
not thelr principad investments, when they became hooked on the lure of easy money.

The only debt that will be excepted from discharge in McGinty’ s bankruptcy case is the sum of
$5,000.00, representing the value of the oriental rug, owned by LaChapdlle, and wrongfully converted
by McGinty.

An order will be entered congagtent with this opinion.

Thisthe __21st  day of December, 2000.
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/S David W. Houston, 111
DAVID W. HOUSTON, Il
UNITED STATES BANKRUPTCY JUDGE
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